Public Consultation
on the review of the EU copyright rules
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I. Introduction

A. Context of the consultation

Over the last two decades, digital technology and the Internet have reshaped the ways in
which content is created, distributed, and accessed. New opportunities have materialised for
those that create and produce content (e.g. a film, a novel, a song), for new and existing
distribution platforms, for institutions such as libraries, for activities such as research and for
citizens who now expect to be able to access content — for information, education or
entertainment purposes — regardless of geographical borders.

This new environment also presents challenges. One of them is for the market to continue to
adapt to new forms of distribution and use. Another one is for the legislator to ensure that the
system of rights, limitations to rights and enforcement remains appropriate and is adapted to
the new environment. This consultation focuses on the second of these challenges: ensuring
that the EU copyright regulatory framework stays fit for purpose in the digital environment to
support creation and innovation, tap the full potential of the Single Market, foster growth and
investment in our economy and promote cultural diversity.

In its "Communication on Content in the Digital Single Market"! the Commission set out two
parallel tracks of action: on the one hand, to complete its on-going effort to review and to
modernise the EU copyright legislative framework? with a view to a decision in 2014 on
whether to table legislative reform proposals, and on the other, to facilitate practical industry-
led solutions through the stakeholder dialogue "Licences for Europe™ on issues on which rapid
progress was deemed necessary and possible.

The "Licences for Europe" process has been finalised now*. The Commission welcomes the
practical solutions stakeholders have put forward in this context and will monitor their
progress. Pledges have been made by stakeholders in all four Working Groups (cross border
portability of services, user-generated content, audiovisual and film heritage and text and data
mining). Taken together, the Commission expects these pledges to be a further step in making
the user environment easier in many different situations. The Commission also takes note of
the fact that two groups — user-generated content and text and data mining — did not reach
consensus among participating stakeholders on either the problems to be addressed or on the
results. The discussions and results of "Licences for Europe™ will be also taken into account in
the context of the review of the legislative framework.

As part of the review process, the Commission is now launching a public consultation on
issues identified in the Communication on Content in the Digital Single Market, i.e.:
"territoriality in the Internal Market, harmonisation, limitations and exceptions to copyright
in the digital age; fragmentation of the EU copyright market; and how to improve the
effectiveness and efficiency of enforcement while underpinning its legitimacy in the wider
context of copyright reform”. As highlighted in the October 2013 European Council

1 COM (2012)789 final, 18/12/2012.

2 As announced in the Intellectual Property Strategy ' A single market for Intellectual Property Rights: COM
(2011)287 final, 24/05/2011.

3 "Based on market studies and impact assessment and legal drafting work" as announced in the Communication
(2012)789.

4 See the document “Licences for Europe - tem pledges to bring more content online™
http://ec.europa.eu/internal market/copyright/docs/licences-for-europe/131113 ten-pledges en.pdf .




Conclusions® "Providing digital services and content across the single market requires the
establishment of a copyright regime for the digital age. The Commission will therefore
complete its on-going review of the EU copyright framework in spring 2014. It is important to
modernise Europe's copyright regime and facilitate licensing, while ensuring a high level
protection of intellectual property rights and taking into account cultural diversity".

This consultation builds on previous consultations and public hearings, in particular those on
the "Green Paper on copyright in the knowledge economy"®, the "Green Paper on the online
distribution of audiovisual works"” and "Content Online"®. These consultations provided
valuable feedback from stakeholders on a number of questions, on issues as diverse as the
territoriality of copyright and possible ways to overcome territoriality, exceptions related to
the online dissemination of knowledge, and rightholders’ remuneration, particularly in the
audiovisual sector. Views were expressed by stakeholders representing all stages in the value
chain, including right holders, distributors, consumers, and academics. The questions elicited
widely diverging views on the best way to proceed. The "Green Paper on Copyright in the
Knowledge Economy" was followed up by a Communication. The replies to the "Green Paper
on the online distribution of audiovisual works" have fed into subsequent discussions on the
Collective Rights Management Directive and into the current review process.

B.  How to submit replies to this questionnaire

You are kindly asked to send your replies by 5 February 2014 in a MS Word, PDF or
OpenDocument format to the following e-mail address of DG Internal Market and Services:
markt-copyright-consultation@ec.europa.eu. Please note that replies sent after that date
will not be taken into account.

This consultation is addressed to different categories of stakeholders. To the extent possible,
the questions indicate the category/ies of respondents most likely to be concerned by them
(annotation in brackets, before the actual question). Respondents should nevertheless feel free
to reply to any/all of the questions. Also, please note that, apart from the question concerning
the identification of the respondent, none of the questions is obligatory. Replies containing
answers only to part of the questions will be also accepted.

You are requested to provide your answers directly within this consultation document. For the
“Yes/No/No opinion” questions please put the selected answer in bold and underline it so it is
easy for us to see your selection.

In your answers to the questions, you are invited to refer to the situation in EU Member
States. You are also invited in particular to indicate, where relevant, what would be the
impact of options you put forward in terms of costs, opportunities and revenues.

The public consultation is available in English. Responses may, however, be sent in any of the
24 official languages of the EU.

C.  Confidentiality

The contributions received in this round of consultation as well as a summary report
presenting the responses in a statistical and aggregated form will be published on the website
of DG MARKT.

> EUCO 169/13, 24/25 October 2013.

& COM(2008) 466/3, http://ec.europa.eu/internal _market/copyright/copyright-
infso/index_en.htm#maincontentSec?.

7 COM(2011) 427 final, http://ec.europa.eu/internal_market/consultations/2011/audiovisual_en.htm.
8 http://ec.europa.eu/internal_market/consultations/2009/content_online_en.htm.




Please note that all contributions received will be published together with the identity of the
contributor, unless the contributor objects to the publication of their personal data on the
grounds that such publication would harm his or her legitimate interests. In this case, the
contribution will be published in anonymous form upon the contributor's explicit request.
Otherwise the contribution will not be published nor will its content be reflected in the
summary report.

Please read our Privacy statement.




PLEASE IDENTIFY YOURSELF:

Name:
Verbraucherzentrale Bundesverband e.V.

In the interests of transparency, organisations (including, for example, NGOs, trade
associations and commercial enterprises) are invited to provide the public with relevant
information about themselves by registering in the Interest Representative Register and
subscribing to its Code of Conduct.

e If you are a Registered organisation, please indicate your Register ID number below.
Your contribution will then be considered as representing the views of your
organisation.

Register ID: Verbr361022127

e If your organisation is not registered, you have the opportunity to register now.
Responses from organisations not registered will be published separately.

If you would like to submit your reply on an anonymous basis please indicate it below by
underlining the following answer:

e Yes, | would like to submit my reply on an anonymous basis



TYPE OF RESPONDENT (Please underline the appropriate):

0

End user/consumer (e.g. internet user, reader, subscriber to music or audiovisual
service, researcher, student) OR Representative of end users/consumers

-> for the purposes of this questionnaire normally referred to in questions as "‘end
users/consumers"'

Institutional user (e.g. school, university, research centre, library, archive) OR
Representative of institutional users

- for the purposes of this questionnaire normally referred to in questions as
"institutional users"

Author/Performer OR Representative of authors/performers

Publisher/Producer/Broadcaster OR Representative of
publishers/producers/broadcasters

- the two above categories are, for the purposes of this questionnaire, normally
referred to in questions as "'right holders""

Intermediary/Distributor/Other service provider (e.g. online music or audiovisual
service, games platform, social media, search engine, ICT industry) OR
Representative of intermediaries/distributors/other service providers

-> for the purposes of this questionnaire normally referred to in questions as *'service
providers™

Collective Management Organisation

Public authority

Member State

Other (Please explain):



Il. Rights and the functioning of the Single Market

A.  Why is it not possible to access many online content services from
anywhere in Europe?

[The territorial scope of the rights involved in digital transmissions and the
segmentation of the market through licensing agreements]

Holders of copyright and related rights — e.g. writers, singers, musicians - do not enjoy
a single protection in the EU. Instead, they are protected on the basis of a bundle of national
rights in each Member State. Those rights have been largely harmonised by the existing EU
Directives. However, differences remain and the geographical scope of the rights is limited to
the territory of the Member State granting them. Copyright is thus territorial in the sense that
rights are acquired and enforced on a country-by-country basis under national law?®.

The dissemination of copyright-protected content on the Internet — e.g. by a music streaming
service, or by an online e-book seller — therefore requires, in principle, an authorisation for
each national territory in which the content is communicated to the public. Rightholders are,
of course, in a position to grant a multi-territorial or pan-European licence, such that content
services can be provided in several Member States and across borders. A number of steps
have been taken at EU level to facilitate multi-territorial licences: the proposal for a Directive
on Collective Rights Management®® should significantly facilitate the delivery of multi-
territorial licences in musical works for online services!?; the structured stakeholder dialogue
“Licences for Europe”*? and market-led developments such as the on-going work in the
Linked Content Coalition®2,

"Licences for Europe" addressed in particular the specific issue of cross-border portability, i.e.
the ability of consumers having subscribed to online services in their Member State to keep
accessing them when travelling temporarily to other Member States. As a result,
representatives of the audio-visual sector issued a joint statement affirming their commitment
to continue working towards the further development of cross-border portability**.

Despite progress, there are continued problems with the cross-border provision of, and access
to, services. These problems are most obvious to consumers wanting to access services that
are made available in Member States other than the one in which they live. Not all online
services are available in all Member States and consumers face problems when trying
to access such services across borders. In some instances, even if the “same” service is
available in all Member States, consumers cannot access the service across borders (they can
only access their “national” service, and if they try to access the "same™ service in another
Member State they are redirected to the one designated for their country of residence).

® This principle has been confirmed by the Court of justice on several occasions.

10 Proposal for a Directive of the European Parliament and of the Council of 11 July 2012 on collective
management of copyright and related rights and multi-territorial licensing of rights in musical works for online
uses in the internal market, COM(2012) 372 final.

11 Collective Management Organisations play a significant role in the management of online rights for musical
works in contrast to the situation where online rights are licensed directly by right holders such as film or record
producers or by newspaper or book publishers.

12y ou can find more information on the following website: http://ec.europa.eu/licences-for-europe-dialogue/.
13You can find more information on the following website: http://www.linkedcontentcoalition.org/.

14 See the document “Licences for Europe — tem pledges to bring more content online”:
http://ec.europa.eu/internal market/copyright/docs/licences-for-europe/131113 ten-pledges en.pdf .




This situation may in part stem from the territoriality of rights and difficulties associated with
the clearing of rights in different territories. Contractual clauses in licensing agreements
between right holders and distributors and/or between distributors and end users may also be
at the origin of some of the problems (denial of access, redirection).

The main issue at stake here is, therefore, whether further measures (legislative or non-
legislative, including market-led solutions) need to be taken at EU level in the medium term?®
to increase the cross-border availability of content services in the Single Market, while
ensuring an adequate level of protection for right holders.

1. [In particular if you are an end user/consumer:] Have you faced problems when
trying to access online services in an EU Member State other than the one in which you
live?

B - Please provide examples indicating the Member State, the sector and the type of content
concerned (e.g. premium content such as certain films and TV series, audio-visual content in
general, music, e-books, magazines, journals and newspapers, games, applications and other
software)

YES

Die Digitalisierung bietet sowohl fur Urheber als auch fir Verbraucher herausragende
Mdglichkeiten. Inhalte wie Musik, Filme, eBooks etc. kdnnen und werden zunehmend digital
angeboten und konsumiert. Verbraucher nutzen immer mehr legale Angebote fiir digitale
Inhalte wie Musik, Filme oder eBooks. Ein breites, vielféltiges, leicht zugangliches und
grenziberschreitendes Angebot an legalen Inhalten ist eine wesentliche Voraussetzung, um
die Attraktivitat von illegalen Bezugsquellen zu senken.

Verbraucher stof3en allerdings im Zusammenhang mit digitalen Angeboten immer wieder auf
Grenzen. Zum einen werden bestimmte Inhalte wie zum Beispiel aktuelle Filme und Serien
auf legalen Plattformen nicht angeboten oder Angebote werden nur auf bestimmte Lander
begrenzt. Nachfolgend einige Beispiele bei denen die Angebote fiir Verbraucher auf
bestimmte Lander begrenzt sind:

1. Eurosport Player:

Eine deutsche Verbraucherin, die in Frankreich lebt hat Eurosport Player in Frankreich
abonniert, um deutsche Sportlbertragungen z.B. die deutsche Kommentierung der Tour de
France anzusehen. Das Angebot war in Frankreich nicht in deutscher Sprache erhéltlich und
zuriick in Deutschland gar nicht mehr abrufbar.

2. Zatoo

Zatoo bietet deutschen Verbrauchern an, live TV Angebote anzuschauen. Das Angebot ist
jedoch im Ausland nicht abrufbar.

3. Netflix

Netflix bietet Verbrauchern die Mdglichkeit, Serien und Filme fur eine monatliche Gebdihr
anzuschauen. Netflix ist fir deutsche Verbraucher nicht abrufbar.

Verbraucher sind bereit fur ein attraktives Angebot zu fairen Bedingungen und Preisen zu
bezahlen. Auch mit Blick auf die Verhinderung von Urheberrechtsverletzungen ist es

15 For possible long term measures such as the establishment of a European Copyright Code (establishing
a single title) see section VII of this consultation document.




dringend erforderlich das Angebot und den Zugang zu vielféltigen Online-Angeboten, die
grenzuberschreitend, zu jeder Zeit, zu fairen Preisen und zu transparenten
Nutzungsbedingungen verfugbar sind, zu fordern und zu steigern.

2. [In particular if you are a service provider:] Have you faced problems when seeking
to provide online services across borders in the EU?

1 YES - Please explain whether such problems, in your experience, are related to copyright
or to other issues (e.g. business decisions relating to the cost of providing services across
borders, compliance with other laws such as consumer protection)? Please provide examples
indicating the Member State, the sector and the type of content concerned (e.g. premium
content such as certain films and TV series, audio-visual content in general, music, e-books,
magazines, journals and newspapers, games, applications and other software).

Yes

Gewerbliche Anbieter miissen fiir jedes Land einzelne Lizenzen einholen. Die erforderlichen
Verhandlungen mit den in den jeweiligen Landern zustédndigen Verwertungsgesellschaften
gestalten sich oft schwierig und sind vor allem langwierig. Grund hierflr ist die territoriale
Ausgestaltung des  Urheberrechts. Fur die Forderung von vielfaltigen und
grenziiberschreitenden Angeboten ist es wichtig, grenziberschreitende Lizenzierungen zu
ermoglichen und das Verfahren der Lizenzierung zu vereinfachen.

3. [In particular if you are a right holder or a collective management organisation:]
How often are you asked to grant multi-territorial licences? Please indicate, if possible, the
number of requests per year and provide examples indicating the Member State, the sector
and the type of content concerned.

[Open question]

N/A

4. If you have identified problems in the answers to any of the questions above — what
would be the best way to tackle them?

[Open question]
vzbv Antwort:

Das Urheberrecht steht seit langerem auf dem Prifstand. Es stammt Gberwiegend aus der Zeit
der analogen Medien — und stoRt in der digitalen Welt immer haufiger an die Grenzen der
heutigen Lebenswirklichkeit und der gesellschaftlichen Akzeptanz.

Der Verbraucherzentrale Bundesverband (vzbv) fordert daher bereits seit einigen Jahren eine
Reform des Urheberrechts (siehe hierzu:
http://origin.vzbv.de/cps/rde/xbcr/vzbv/Urheberrecht-wo-bleiben-die-verbraucher-
Positionspapier_vzbv-mlr_vzbv.pdf und
http://origin.vzbv.de/cps/rde/xbcr/vzbv/urheberrecht positionspapier_vzbv_2011.pdf). Ein im
Auftrag des Verbraucherzentrale Bundesverband verfasstes Gutachten von Herrn Dr. Till
Kreutzer hat hierfur einige aus Verbrauchersicht wesentliche Probleme beleuchtet und




konkrete Anderungsvorschlage gemacht.
(http://origin.vzbv.de/cps/rde/xbcr/vzbv/urheberrecht_gutachten 2011.pdf)

Eine der grofien Herausforderungen ist dabei, das Urheberrecht an die veranderten Rah-
menbedingungen der digitalen Welt anzupassen und die damit verbundenen kulturellen und
wirtschaftlichen Potenziale auszuschdpfen. Hierbei spielen die Belange der Verbraucher als
Nutzer der modernen Medien eine wesentliche Rolle. Ziel muss es sein, dass Verbraucher und
Kreative sich auf Augenhdhe begegnen.

Es ist daher wichtig, die Richtlinie 2001/29/EG zur Harmonisierung bestimmter Aspekte des
Urheberrechts und der verwandten Schutzrechte in der Informationsgesellschaft
schnellstméglich anzupassen. Dabei missen die bislang abschlieBenden Schrankenregelungen
flexibler ausgestaltet werden, um den aufgrund der Digitalisierung entstandenen
Nutzungsformen einen rechtlichen Rahmen und technische Entwicklungen einen angemessen
Raum zu geben. Die Privatkopieschranke muss ferner als ein nicht durch
Vertragsbestimmungen und/oder technische SchutzmalRnahmen einschrdnkbares Recht
ausgestaltet werden. Das Urheberrecht ist mittlerweile zu einer Art Alltagsrecht fur
Verbraucher geworden. Jeder Verbraucher, der sich im Internet bewegt, muss sich mit dem
Urheberrecht auseinandersetzen. Ziel einer Reform des Urheberrechts und einer
Uberarbeitung der Richtlinie muss folglich auch die Verbesserung der Verstandlichkeit der
Regelungsinhalte fir Verbraucher sein. Derzeit ist es fir Verbraucher zum Teil sehr
schwierig, tatsachlich zu beurteilen, ob eine Handlung im Sinne des Urheberrechts erlaubt ist
oder nicht. Insofern muss ein weiteres Ziel einer Reform des Urheberrechts sein, Regelungen
S0 auszugestalten, dass Verbraucher sie rechtssicher anwenden kénnen.

5. [In particular if you are a right holder or a collective management organisation:] Are
there reasons why, even in cases where you hold all the necessary rights for all the
territories in question, you would still find it necessary or justified to impose territorial
restrictions on a service provider (in order, for instance, to ensure that access to certain
content is not possible in certain European countries)?

1 NO

6. [In particular if you are e.g. a broadcaster or a service provider:] Are there reasons
why, even in cases where you have acquired all the necessary rights for all the territories in
question, you would still find it necessary or justified to impose territorial restrictions on
the service recipient (in order for instance, to redirect the consumer to a different website
than the one he is trying to access)?

1 NO

7. Do you think that further measures (legislative or non-legislative, including market-
led solutions) are needed at EU level to increase the cross-border availability of content
services in the Single Market, while ensuring an adequate level of protection for right
holders?

1 YES — Please explain
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Wie bereits unter Nummer 4 erlautert, ist eine Reform des Urheberrechts in Form einer
Uberarbeitung der Richtlinie 2001/29/EG dringend erforderlich.

Die Reform sollte aus Verbrauchersicht unter anderem folgende Aspekte beruicksichtigen:

1. Die Nutzerinteressen sind als schutzwiirdiges Ziel zu verankern. Bei seiner Entstehung war
das Urheberrecht noch eine Spezialmaterie ausschlielich zur Regelung der
Rechtsbeziehungen von Kinstlern und Verwertern. In Zeiten des Web 2.0 muss es auf die
Herausforderungen der Digitalisierung mit ihren zahlreichen neuen Mdoglichkeiten der
gesellschaftlichen und kulturellen Teilhabe zugeschnitten werden. Verbraucher interagieren
taglich auf verschiedenste Weise mit den Inhalten anderer und werden in der digitalen Welt
nicht selten selbst zu Kreativen.

2. Die Mdoglichkeit, eine Privatkopie zu erstellen, ist als unabdingbares, vollwertiges
Nutzerrecht gesetzlich zu verankern.

3. Kommunikationsformen wie das ,,Posten* und ,,Teilen“ von urheberrechtlich geschiitz-ten
Inhalten auf partizipativen Plattformen und Anwendungen des Web 2.0 (inshbesonde-re
sozialen Netzwerken, Video- und Fotoportalen, Blogs und Foren) zu privaten Zwecken sind
als neue zul&dssige Nutzungsformen im Urheberrecht zu verankern. Das Verbreiten von
Videos, Fotos oder Texten ist eine zentrale Funktion solcher Plattformen und Anwendungen.
Sie gehort zum Alltag vieler Internetnutzer. Sofern sie keine kommerziellen Ziele verfolgen,
beinhalten sie keine unangemessene Beeintrachtigung der Interessen von Urhebern und
Rechteinhabern.

4. Ein modernes Urheberrecht muss Gestaltungsformen und Kulturpraktiken wie Collagen,
Remixe oder Mashups, die urheberrechtlich geschiitzte Inhalte verwenden, ermdglichen.

5. Verbraucher missen die Moglichkeit erhalten, legal erworbene digitale Inhalte dauerhaft
gerdteunabhangig zu nutzen und frei dariber zu verfligen, insbesondere sie
weiterzuverkaufen. Die gegenwartige rechtliche Situation fihrt zu einer Ungleichbehandlung
von ,korperlichen“ (z. B. Buch) und ,,unkorperlichen®, digitalen Werken (z. B. eBook) und
damit zu unangemessenen Folgen fir die Verbraucher.

6. Der Regelungsinhalt von Gesetzen und Nutzungsbedingungen muss fur die Verbraucher
klar und verstandlich formuliert sein.

7. Verbraucher missen Zugang zu vielfaltigen Online-Angeboten haben, die
grenzuberschreitend, zu jeder Zeit, zu fairen Preisen und zu transparenten
Nutzungsbedingungen verflighar sind. Die Vielfalt von legalen Online-Angeboten muss
gefordert werden, indem der Erwerb von grenziberschreitenden Lizenzen flr gewerbliche
Anbieter deutlich erleichtert wird.

8. Es muss Klargestellt werden, dass die Nutzung von Streaming-Angeboten keine
Vervielféltigung darstellt, die Rechte von Urhebern oder Leistungsschutzberechtigten verletzt.
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Musik oder Radio hdren, Filme oder Serien im Fernsehen schauen ist als reiner Werkgenuss
urheberrechtlich nicht relevant, weil es keine Verwertung des Werkes im Sinne des
Urheberrechts darstellt. Streaming ist fir die Nutzer genau das gleiche: Musik horen nicht
uber das Radio oder den CD-Player, sondern einfach und schnell Gber das Internet. Technisch
entsteht beim Streaming aber kurzfristig immer eine Kopie, so dass klargestellt werden muss,
dass diese Vervielfaltigung keine urheberrechtliche Relevanz hat. Eine Klarstellung ist
erforderlich, da kurzlich hunderttausende von deutschen Verbrauchern wegen Streamings
abgemahnt wurden.

B. Isthere a need for more clarity as regards the scope of what needs to be
authorised (or not) in digital transmissions?

[The definition of the rights involved in digital transmissions]

The EU framework for the protection of copyright and related rights in the digital
environment is largely established by Directive 2001/29/EC*® on the harmonisation of certain
aspects of copyright and related rights in the information society. Other EU directives in this
field that are relevant in the online environment are those relating to the protection of
software!’ and databases®.

Directive 2001/29/EC harmonises the rights of authors and neighbouring rightholders®® which
are essential for the transmission of digital copies of works (e.g. an e-book) and other
protected subject matter (e.g. a record in a MP3 format) over the internet or similar digital
networks.

The most relevant rights for digital transmissions are the reproduction right, i.e. the right to
authorise or prohibit the making of copies?’, (notably relevant at the start of the transmission —
e.g. the uploading of a digital copy of a work to a server in view of making it available — and
at the users’ end — e.g. when a user downloads adigital copy of a work) and the
communication to the public/making available right, i.e. the rights to authorise or prohibit the
dissemination of the works in digital networks?!. These rights are intrinsically linked in digital
transmissions and both need to be cleared.

1. The act of “making available”

Directive 2001/29/EC specifies neither what is covered by the making available right (e.g. the
upload, the accessibility by the public, the actual reception by the public) nor where the act of
“making available” takes place. This does not raise questions if the act is limited to a single

16 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of
certain aspects of copyright and related rights in the information society.

17 Directive 2009/24/EC of the European Parliament and of the Council of 23 April 2009 on the legal protection
of computer programs.

18 Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal protection of
databases.

% Film and record producers, performers and broadcasters are holders of so-called “neighbouring rights” in,
respectively, their films, records, performances and broadcast. Authors’ content protected by copyright is
referred to as a “work” or “works”, while content protected by neighbouring rights is referred to as “other subject
matter”.

20 The right to “authorise or prohibit direct or indirect, temporary or permanent reproduction by any means and
in any form, in whole or in part” (see Art. 2 of Directive 2001/29/EC) although temporary acts of reproduction of
a transient or incidental nature are, under certain conditions, excluded (see art. 5(1) of Directive 2001/29/EC).

21 The right to authorise or prohibit any communication to the public by wire or wireless means and to authorise
or prohibit the making available to the public “on demand” (see Art. 3 of Directive 2001/29/EC).
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territory. Questions arise however when the transmission covers several territories and rights
need to be cleared (does the act of "making available" happen in the country of the upload
only? in each of the countries where the content is potentially accessible? in each of the
countries where the content is effectively accessed?). The most recent case law of the Court of
Justice of the European Union (CJEU) suggests that a relevant criterion is the “targeting” of
a certain Member State's public??. According to this approach the copyright-relevant act
(which has to be licensed) occurs at least in those countries which are “targeted” by the online
service provider. A service provider “targets” agroup of customers residing in a specific
country when it directs its activity to that group, e.g. via advertisement, promotions,
a language or a currency specifically targeted at that group.

8. Is the scope of the “making available right in cross-border situations — i.e. when
content is disseminated across borders — sufficiently clear?

1 NO OPINION

0. [In particular if you are a right holder:] Could a clarification of the territorial scope

of the “making available” right have an effect on the recognition of your rights (e.g.
whether you are considered to be an author or not, whether you are considered to have
transferred your rights or not), on your remuneration, or on the enforcement of rights
(including the availability of injunctive relief?®)?

1 NO OPINION

2. Two rights involved in a single act of exploitation

Each act of transmission in digital networks entails (in the current state of technology and
law) several reproductions. This means that there are two rights that apply to digital
transmissions: the reproduction right and the making available right. This may complicate the
licensing of works for online use notably when the two rights are held by different
persons/entities.

10. [In particular if you a service provider or a right holder:] Does the application of two
rights to a single act of economic exploitation in the online environment (e.g. a download)
create problems for you?

1 YES — Please explain what type of measures would be needed in order to address such
problems (e.g. facilitation of joint licences when the rights are in different hands, legislation
to achieve the "bundling of rights™)

Die Aufteilung der Rechtelibertragung in das Vervielfaltigungsrecht und das Recht auf
offentliche Zugénglichmachung und die damit einhergehenden Lizenzierungsschwierigkeiten
sind in Anbetracht der zunehmenden Digitalisierung und der Verwertung von digitalen
Inhalten nicht mehr zeitgemal. Dementsprechend sollten beide Rechte in einem Recht
vereint werden, um die Lizenzierung zu vereinfachen und folglich mehr Online Angebote
schaffen zu kdnnen.

22 See in particular Case C-173/11 (Football Dataco vs Sportradar) and Case C-5/11 (Donner) for copyright and
related rights, and Case C-324/09 (L’Oréal vs eBay) for trademarks. With regard to jurisdiction see also joined
Cases C-585/08 and C-144/09 (Pammer and Hotel Alpenhof) and pending CaseC-441/13 (Pez Hejduk); see
however, adopting a different approach, Case C-170/12 (Pinckney vs KDG Mediatech).

2 Injunctive relief is a temporary or permanent remedy allowing the right holder to stop or prevent
an infringement of his/her right.
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3. Linking and browsing

Hyperlinks are references to data that lead a user from one location in the Internet to another.
They are indispensable for the functioning of the Internet as a network. Several cases are
pending before the CJEU? in which the question has been raised whether the provision of
a clickable link constitutes an act of communication to the public/making available to the
public subject to the authorisation of the rightholder.

A user browsing the internet (e.g. viewing a web-page) regularly creates temporary copies of
works and other subject-matter protected under copyright on the screen and in the ‘cache’
memory of his computer. A question has been referred to the CJEU% as to whether such
copies are always covered by the mandatory exception for temporary acts of reproduction
provided for in Article 5(1) of Directive 2001/29/EC.

11. Should the provision of a hyperlink leading to a work or other subject matter
protected under copyright, either in general or under specific circumstances, be subject to
the authorisation of the rightholder?

1 NO

Laut Bundesgerichtshof ist das Setzen eines Hyperlinks keine taterschaftliche Verletzung des
Vervielféaltigungsrechts bzw. Rechts der 6ffentlichen Zugénglichmachung (BGH Az.: | ZR
259/00). Der Linksetzer vervielfaltigt das Werk nicht und macht dies auch nicht selbst
offentlich zuganglich. Es wird lediglich auf das Werk in einer Weise verwiesen, die den
Nutzern das bereits an anderer Stelle vertffentlichte Werk leichter zugénglich macht. Aus
Verbrauchersicht gehort die Verlinkung auf Inhalte in sozialen Netzwerken, Twitter etc. zum
Alltag. Die Erforderlichkeit der Zustimmung des Urhebers/Rechteinhabers wiirde eine
absolute Alltagshandlung und ubliche Kommunikationsform erschweren bzw. unmdglich
machen und zu groRer Rechtsunsicherheit fihren. Unabh&ngig davon, ist nicht ersichtlich,
worin die Verletzung die Verletzung bestehen soll, da lediglich auf ein an anderer Stelle
bereits veroffentlichtes Werk verwiesen wird.

Auch in Bezug auf das Einbetten von Inhalten herrscht derzeit Rechtsunsicherheit. Beim
Einbetten von Inhalten werden diese auf einer Internetseite so eingebunden, dass sie dort
direkt dargestellt werden konnen. Das Einbetten von Inhalten wie Videos oder Fotos gehort
zum Alltag von Millionen Internetnutzern. Die Frage, ob das Einbetten von Inhalten das
Urheberrechts verletzt oder lediglich wie eine Verlinkung zu bewerten ist, hat der
Bundesgerichtshof dem Européischen Gerichtshof vorgelegt.

Im Zuge einer Reform des Urheberrechts sollte klargestellt werden, dass die Verlinkung und
das Einbetten von Inhalten keine urheberrechtliche Verletzungshandlung darstellt.

24 Cases C-466/12 (Svensson), C-348/13 (Bestwater International) and C-279/13 (C More entertainment).
%5 Case C-360/13 (Public Relations Consultants Association Ltd). See also
http://www.supremecourt.gov.uk/decided-cases/docs/lUKSC 2011 0202 PressSummary.pdf.
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12. Should the viewing of a web-page where this implies the temporary reproduction of
a work or other subject matter protected under copyright on the screen and in the cache
memory of the user’s computer, either in general or under specific circumstances, be
subject to the authorisation of the rightholder?

1 NO

Musik oder Radio horen, Filme oder Serien im Fernsehen schauen. Von diesem sogenannten
reinen Werkgenuss ist das Urheberrecht nicht betroffen, weil es keine Verwertung des Werkes
im Sinne des Urheberrechts darstellt. Fir den Nutzer ist Streaming genau das gleiche: Musik
héren nicht tber das Radio oder den CD-Player, sondern einfach und schnell Gber das
Internet. Technisch entsteht beim Streaming aber kurzfristig immer eine Kopie, so dass
klargestellt werden muss, dass diese Vervielfaltigung keine urheberrechtliche Relevanz hat.
Es muss Klargestellt werden, dass die Nutzung von Streaming-Angeboten Kkeine
Vervielféltigung darstellt, die Rechte von Urhebern oder Leistungsschutzberechtigten verletzt.
Eine Klarstellung ist erforderlich, nachdem erst kirzlich hunderttausende von deutschen
Verbrauchern wegen Streamings abgemahnt wurden.

4, Download to own digital content

Digital content is increasingly being bought via digital transmission (e.g. download to own).
Questions arise as to the possibility for users to dispose of the files they buy in this manner
(e.g. by selling them or by giving them as a gift). The principle of EU exhaustion of the
distribution right applies in the case of the distribution of physical copies (e.g. when a tangible
article such as a CD or a book, etc. is sold, the right holder cannot prevent the further
distribution of that tangible article)?®. The issue that arises here is whether this principle can
also be applied in the case of an act of transmission equivalent in its effect to distribution
(i.e. where the buyer acquires the property of the copy)?’. This raises difficult questions,
notably relating to the practical application of such an approach (how to avoid re-sellers
keeping and using a copy of a work after they have “re-sold” it — this is often referred to as
the “forward and delete” question) as well as to the economic implications of the creation of
a second-hand market of copies of perfect quality that never deteriorate (in contrast to the
second-hand market for physical goods).

13. [In particular if you are an end user/consumer:] Have you faced restrictions when
trying to resell digital files that you have purchased (e.g. mp3 file, e-book)?

1 YES

26 See also recital 28 of Directive 2001/29/EC.

27 In Case C-128/11 (Oracle vs. UsedSoft) the CJEU ruled that an author cannot oppose the resale of a second-
hand licence that allows downloading his computer program from his website and using it for an unlimited
period of time. The exclusive right of distribution of a copy of a computer program covered by such a licence is
exhausted on its first sale. While it is thus admitted that the distribution right may be subject to exhaustion in
case of computer programs offered for download with the right holder’s consent, the Court was careful to
emphasise that it reached this decision based on the Computer Programs Directive. It was stressed that this
exhaustion rule constituted a lex specialis in relation to the Information Society Directive (UsedSoft, par. 51,
56).
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Nutzer missen die Mdglichkeit erhalten, legal erworbene digitale Inhalte weiter zu verkaufen.
Die gegenwartige Situation fihrt wegen der Ungleichbehandlung von ,.korperlichen® (z.B. ein
Buch) und ,unkorperlichen” (digitalen) Werken zu unangemessenen Folgen fir die
Verbraucher. Aus Sicht der Verbraucher macht es keinen Unterschied, ob sie beispielsweise
ein Buch oder ein eBook erwerben. Verbraucher bezahlen fir den Erwerb des Werkes und
dafur, dass sie dauerhaft und frei hiertiber verfiigen kdnnen.

Auch angesichts des Umstands, dass die zunehmende Substitution des Marktes mit
korperlichen durch einen Markt mit unkoOrperlichen Werkexemplaren auch und v. a.
(angesichts sinkender Distributions- und Herstellungskosten) den Anbietern zugutekommt,
erscheint eine solche Ungleichbehandlung nicht gerechtfertigt. Gleiches gilt angesichts der
eigentiimerdhnlichen Interessen der Erwerber, Uber das erworbene Gut uneingeschrankt
verfugen zu kdnnen.

In Anbetracht der erheblichen Summen, die von den Verbrauchern fiir den Erwerb von unkor-
perlichen Werkexemplaren aufgewendet werden, ist es damit geboten, ihnen rechtlich zu er-
moglichen, den Wiederverkaufswert ihrer erworbenen Guter zu realisieren.

Der vzbv hat (Uber die letzten Jahre in  mehreren Rechtsverfahren die
Weiterverkaufsmoglichkeit von digitalen Gitern wie z.B. mp3 (Verfahren gegen iTunes),
eBooks und Spielen Uberprufen lassen. Selbst nach der Entscheidung des Européischen
Gerichtshofs zum Weiterverkauf von Gebrauchtsoftware halten viele Gerichte, die dort
festgelegten Grundsédtze nicht fur auf andere digitale Werkarten (bertragbar (siehe z.B.
http://origin.vzbv.de/11533.htm).

14. [In particular if you are a right holder or a service provider:] What would be the
consequences of providing a legal framework enabling the resale of previously purchased
digital content? Please specify per market (type of content) concerned.

[Open question]

C.  Registration of works and other subject matter — is it a good idea?

Registration is not often discussed in copyright in the EU as the existing international treaties
in the area prohibit formalities as a condition for the protection and exercise of rights.
However, this prohibition is not absolute?®. Moreover a system of registration does not need
to be made compulsory or constitute a precondition for the protection and exercise of rights.
With a longer term of protection and with the increased opportunities that digital technology
provides for the use of content (including older works and works that otherwise would not
have been disseminated), the advantages and disadvantages of a system of registration are
increasingly being considered?®.

28 For example, it does not affect “domestic” works — i.e. works originating in the country imposing the
formalities as opposed to works originating in another country.

29 On the basis of Article 3.6 of the Directive 2012/28/EU of the European Parliament and of the Council of 25
October 2012 on certain permitted uses of orphan works, a publicly accessible online database is currently being
set up by the Office for Harmonisation of the Internal Market (OHIM) for the registration of orphan works.
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15.  Would the creation of a registration system at EU level help in the identification and
licensing of works and other subject matter?

1 YES

16.  What would be the possible advantages of such a system?
Die Lizenzierung konnte hierdurch vereinfacht werden.

17.  What would be the possible disadvantages of such a system?
Keine Antwort

18.  What incentives for registration by rightholders could be envisaged?
Keine Antwort

D.  How to improve the use and interoperability of identifiers

There are many private databases of works and other subject matter held by producers,
collective management organisations, and institutions such as libraries, which are based to
a greater or lesser extent on the use of (more or less) interoperable, internationally agreed
‘identifiers’. Identifiers can be compared to a reference number embedded in a work, are
specific to the sector in which they have been developed®®, and identify, variously, the work
itself, the owner or the contributor to a work or other subject matter. There are notable
examples of where industry is undertaking actions to improve the interoperability of such
identifiers and databases. The Global Repertoire Database®! should, once operational, provide
a single source of information on the ownership and control of musical works worldwide. The
Linked Content Coalition®? was established to develop building blocks for the expression and
management of rights and licensing across all content and media types. It includes the
development of a Rights Reference Model (RRM) — a comprehensive data model for all types
of rights in all types of content. The UK Copyright Hub® is seeking to take such identification
systems a step further, and to create a linked platform, enabling automated licensing across
different sectors.

19.  What should be the role of the EU in promoting the adoption of identifiers in the
content sector, and in promoting the development and interoperability of rights ownership
and permissions databases?

Keine Antwort

%0 E.g. the International Standard Recording Code (ISRC) is used to identify recordings, the International
Standard Book Number (ISBN) is used to identify books.

8 You will find more information about this initiative on the following website:
http://www.globalrepertoiredatabase.com/.

32 You will find more information about this initiative (funded in part by the European Commission) on the
following website: www.linkedcontentcoalition.org.

33 You will find more information about this initiative on the following website: http://www.copyrighthub.co.uk/.
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E.  Term of protection — is it appropriate?

Works and other subject matter are protected under copyright for a limited period of time.
After the term of protection has expired, a work falls into the public domain and can be freely
used by anyone (in accordance with the applicable national rules on moral rights). The Berne
Convention®* requires a minimum term of protection of 50 years after the death of the author.
The EU rules extend this term of protection to 70 years after the death of the author (as do
many other countries, e.g. the US).

With regard to performers in the music sector and phonogram producers, the term provided
for in the EU rules also extend 20 years beyond what is mandated in international agreements,
providing for a term of protection of 70 years after the first publication. Performers and
producers in the audio-visual sector, however, do not benefit from such an extended term of
protection.

20.  Are the current terms of copyright protection still appropriate in the digital
environment?

1 NO

Die Schutzfristen im Urheberrecht entsprechen nicht mehr den Bediirfnisen und der
technischen Entwicklung der digitalen Welt. Lange Schutzfristen hemmen Innovation und
Kreativitat und kdnnen den Zugang zu urheberrechtlich geschiitzten Werken verhindern. Eine
Stéarkung der Urheber sollte folglich nicht durch lange Schutzfristen erfolgen. Insofern lehnen
wir die Verlangerung der Schutzfristen fur Schauspieler ab. Eine Starkung der Urheber und
Leistungsschutzberechtigten sollte durch ein faires Urheberrechtsvertragsrecht erfolgen, dass
ihnen gegentiber den Verwertern eine faire Vergutung gewéhrt und klare Regelungen zur
Rechtelibertragung beinhaltet.

Limitations and exceptions in the Single Market

Limitations and exceptions to copyright and related rights enable the use of works and other
protected subject-matter, without obtaining authorisation from the rightholders, for certain
purposes and to a certain extent (for instance the use for illustration purposes of an extract
from a novel by a teacher in a literature class). At EU level they are established in a number
of copyright directives, most notably Directive 2001/29/EC*.

Exceptions and limitations in the national and EU copyright laws have to respect international
law?®. In accordance with international obligations, the EU acquis requires that limitations and
exceptions can only be applied in certain special cases which do not conflict with a normal
exploitation of the work or other subject matter and do not unreasonably prejudice the
legitimate interest of the rightholders.

34 Berne Convention for the Protection of Literary and Artistic Works, http://www.wipo.int/treaties/en/ip/berne/.
% Plus Directive 96/9/EC on the legal protection of databases; Directive 2009/24/EC on the legal protection of
computer programs, and Directive 92/100/EC on rental right and lending right.

3 Article 9(2) of the Berne Convention for the Protection of Literary and Artistic Works (1971); Article 13 of
the TRIPS Agreement (Trade Related Intellectual Property Rights) 1994; Article 16(2) of the WIPO Performers
and Phonograms Treaty (1996); Article 9(2) of the WIPO Copyright Treaty (1996).
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Whereas the catalogue of limitations and exceptions included in EU law is exhaustive (no
other exceptions can be applied to the rights harmonised at EU level)®’, these limitations and
exceptions are often optional®, in the sense that Member States are free to reflect in national
legislation as many or as few of them as they wish. Moreover, the formulation of certain of
the limitations and exceptions is general enough to give significant flexibility to the Member
States as to how, and to what extent, to implement them (if they decide to do so). Finally, it is
worth noting that not all of the limitations and exceptions included in the EU legal framework
for copyright are of equivalent significance in policy terms and in terms of their potential
effect on the functioning of the Single Market.

In addition, in the same manner that the definition of the rights is territorial (i.e. has an effect
only within the territory of the Member State), the definition of the limitations and exceptions
to the rights is territorial too (so an act that is covered by an exception in a Member State "A"
may still require the authorisation of the rightholder once we move to the Member
State "B")*°.

The cross-border effect of limitations and exceptions also raises the question of fair
compensation of rightholders. In some instances, Member States are obliged to compensate
rightholders for the harm inflicted on them by a limitation or exception to their rights. In other
instances Member States are not obliged, but may decide, to provide for such compensation.
If a limitation or exception triggering a mechanism of fair compensation were to be given
cross-border effect (e.g. the books are used for illustration in an online course given by an
university in a Member State "A" and the students are in a Member State "B") then there
would also be aneed to clarify which national law should determine the level of that
compensation and who should pay it.

Finally, the question of flexibility and adaptability is being raised: what is the best mechanism
to ensure that the EU and Member States’ regulatory frameworks adapt when necessary
(either to clarify that certain uses are covered by an exception or to confirm that for certain
uses the authorisation of rightholders is required)? The main question here is whether
a greater degree of flexibility can be introduced in the EU and Member States regulatory
framework while ensuring the required legal certainty, including for the functioning of the
Single Market, and respecting the EU's international obligations.

21.  Are there problems arising from the fact that most limitations and exceptions
provided in the EU copyright directives are optional for the Member States?

1 YES

Die urheberrechtlichen Schrankenbestimmungen dienen dazu, die Interessen der Allgemein-
heit, Nutzern, Urhebern und Rechteinhabern in Einklang zu bringen. Zu diesem Zweck
schrénken sie das Urheberrecht in bestimmten Féllen ein, indem einzelne Nutzungsformen fir
zustimmungsfrei erklart werden. Die urheberrechtlichen Schrankenbestimmungen sind daher
elementarer Bestandteil des als geistiges Eigentumsrecht bezeichneten Urheberrechts. Dem
lauft die starke Tendenz zuwider, dass der faktische Nutzen urheberrechtlicher Schran-

37 Other than the grandfathering of the exceptions of minor importance for analogue uses existing in Member
States at the time of adoption of Directive 2001/29/EC (see, Art. 5(3)(0)).

38 With the exception of certain limitations: (i) in the Computer Programs Directive, (ii) in the Database
Directive, (iii) Article 5(1) in the Directive 2001/29/EC and (iv) the Orphan Works Directive.

39 Only the exception established in the recent Orphan Works Directive (a mandatory exception to copyright and
related rights in the case where the rightholders are not known or cannot be located) has been given a cross-
border effect, which means that, for instance, once a literary work — for instance a novel — is considered an
orphan work in a Member State, that same novel shall be considered an orphan work in all Member States and
can be used and accessed in all Member States.
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kenbestimmungen heutzutage zunehmend davon abh&ngt, wie der jeweilige Rechteinhaber
oder Anbieter seine Geschaftsmodelle und Vertrdge ausgestaltet. Haufig schranken oder
schlielen Rechteinhaber Nutzungshandlungen im Rahmen der urheberrechtlichen
Schrankenbestimmungen durch den Einsatz von technischen Kopierschutzmanahmen oder
durch Vertragsbedingungen ein bzw. aus. Hintergrund ist, dass die derzeitigen
Schrankenbestimmungen nur als Ausnahme vom Verwertungsrecht des Urhebers ausgestaltet
sind und nicht als unabdingbares und folglich durchsetzbares Recht der Nutzer.

Aufgrund der territorialen Ausgestaltung des Urheberrechts sind die Schrankenbestimmungen
in jedem Land unterschiedlich. Insofern ergeben sich Probleme bei der grenziiberschreitenden
Nutzung von Inhalten. Der abschlieBende Katalog der Schrankenbestimmungen in der
Richtlinie fuhrt dazu, dass das Urheberrecht in den jeweiligen Mitgliedsstaaten nicht an das
digitale Zeitalter und die damit einhergehenden Nutzungsformen angepasst werden konnte.

Schrankenbestimmungen sind ein wesentliches Instrument um einen fairen Ausgleich
zwischen den Interessen der Urheber, der Allgemeinheit und der Nutzer zu erzielen. Die
zuriickliegenden Novellen des Urheberrechtes haben die Balance zwischen den Interessen der
Urheber, der Rechteinhaber und der Nutzer zu Ungunsten der Nutzer aus dem Gleichgewicht
gebracht. Eine Uberarbeitung der Richtlinie muss das Ziel haben, die Balance in Form von
durchsetzbaren und flexiblen Schrankenregelungen wieder herzustellen.

22. Should some/all of the exceptions be made mandatory and, if so, is there a need for
a higher level of harmonisation of such exceptions?

1YES

Wie Dbereits oben (Nr. 21) ausgeflhrt, sind die Schrankenregelungen derzeit nicht als Recht,
sondern nur als Ausnahme vom Verwertungsrecht des Urhebers ausgestaltet. Verbraucher
haben daher keinen durchsetzbaren Rechtsanspruch gegentiber den Urhebern/Rechteinhabern
mit der Folge, dass Nutzungshandlungen im Rahmen der Schrankenregelungen
vertragsrechtlich oder durch technische Schutzmechanismen ausgeschlossen werden kénnen.

Im Rahmen einer Uberarbeitung der Richtlinie sollten die Schrankenregelungen mit
unmittelbarem Verbraucherbezug zukiinftig durchsetzungsstark ausgestaltet sein.

23. Should any new limitations and exceptions be added to or removed from the existing
catalogue? Please explain by referring to specific cases.

Auf keinen Fall sollte eine Schrankenregelung gestrichen werden, da sie wesentliches
Instrument sind, um die Interessen der Allgemeinheit, der Urheber und der Nutzer in Einklang
zu bringen.

Es ist eine neue Schrankenregelungen zur kreativen Werknutzung im Rahmen von user

generated content zu verankern. AuRerdem missen Kommunikationsformen wie das ,,Posten*
und ,, Teilen” von urheberrechtlich geschiitzten Inhalten auf partizipativen Plattformen und
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Anwendungen des Web 2.0 (insbesondere sozialen Netzwerken, Video- und Fotoportalen,
Blogs und Foren) zu privaten Zwecken als neue zuldssige Nutzungsformen moglich sein.

24. Independently from the questions above, is there a need to provide for a greater
degree of flexibility in the EU regulatory framework for limitations and exceptions?

1 YES

Die Schrankenregelungen durfen zukiinftig nicht abschlielend aufgefiihrt sein, sondern die
Richtlinie muss die Mdoglichkeit erdffnen, flexibel auf neue Entwicklungen reagieren zu
konnen.

25. If yes, what would be the best approach to provide for flexibility? (e.g. interpretation
by national courts and the ECJ, periodic revisions of the directives, interpretations by the
Commission, built-in flexibility, e.g. in the form of a fair-use or fair dealing provision /
open norm, etc.)? Please explain indicating what would be the relative advantages and
disadvantages of such an approach as well as its possible effects on the functioning of the
Internal Market.

Neben einem nicht abschlielenden Katalog von durchsetzungsstarken
Schrankenbestimmungen muss es eine Offnungsklausel geben, die es ermoglicht neue
technische Entwicklungen und Nutzungsformen als erlaubte Nutzungen im Sinne der
Schrankenregelungen zu zulassen. Kriterium fur die Zulassung kénnte eine nicht
unangemessene Beeintrachtigung der Interessen von Urhebern und Verwertern sein. Die
Prinzipien des Fair Use kdnnen hierbei Ankniipfungspunkte bieten.

26. Does the territoriality of limitations and exceptions, in your experience, constitute
a problem?

1 YES

Die Territorialitat stellt ein Hindernis fir die Verfugbarkeit von Inhalten und
grenziberschreitenden Diensten dar.

217. In the event that limitations and exceptions established at national level were to
have cross-border effect, how should the question of “fair compensation” be addressed,
when such compensation is part of the exception? (e.g. who pays whom, where?)

Die Hohe der Kompensation im Rahmen der Schrankenbestimmungen muss sich am
entstandenen Schaden orientieren.

A. Access to content in libraries and archives

Directive 2001/29/EC enables Member States to reflect in their national law a range of
limitations and exceptions for the benefit of publicly accessible libraries, educational
establishments and museums, as well as archives. If implemented, these exceptions allow acts
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of preservation and archiving*® and enable on-site consultation of the works and other subject
matter in the collections of such institutions*'. The public lending (under an exception or
limitation) by these establishments of physical copies of works and other subject matter is
governed by the Rental and Lending Directive®.

Questions arise as to whether the current framework continues to achieve the objectives
envisaged or whether it needs to be clarified or updated to cover use in digital networks. At
the same time, questions arise as to the effect of such a possible expansion on the normal
exploitation of works and other subject matter and as to the prejudice this may cause to
rightholders. The role of licensing and possible framework agreements between different
stakeholders also needs to be considered here.

1. Preservation and archiving

The preservation of the copies of works or other subject-matter held in the collections of
cultural establishments (e.g. books, records, or films) — the restoration or replacement of
works, the copying of fragile works - may involve the creation of another copy/ies of these
works or other subject matter. Most Member States provide for an exception in their national
laws allowing for the making of such preservation copies. The scope of the exception differs
from Member State to Member State (as regards the type of beneficiary establishments, the
types of works/subject-matter covered by the exception, the mode of copying and the number
of reproductions that a beneficiary establishment may make). Also, the current legal status of
new types of preservation activities (e.g. harvesting and archiving publicly available web
content) is often uncertain.

28. (@) [In particular if you are an institutional user:] Have you experienced specific
problems when trying to use an exception to preserve and archive specific works or other
subject matter in your collection?

No opinion

(b) [In particular if you are a right holder:] Have you experienced problems with the use by
libraries, educational establishments, museum or archives of the preservation exception?

1 NO OPINION

29. If there are problems, how would they best be solved?
[Open question]

30. If your view is that a legislative solution is needed, what would be its main
elements? Which activities of the beneficiary institutions should be covered and under
which conditions?

[Open question]

40 Article 5(2)c of Directive 2001/29.
41 Article 5(3)n of Directive 2001/29.
42 Article 5 of Directive 2006/115/EC.
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31. If your view is that a different solution is needed, what would it be?
[Open question]

2. Off-premises access to library collections

Directive 2001/29/EC provides an exception for the consultation of works and other subject-
matter (consulting an e-book, watching a documentary) via dedicated terminals on the
premises of such establishments for the purpose of research and private study. The online
consultation of works and other subject-matter remotely (i.e. when the library user is not on
the premises of the library) requires authorisation and is generally addressed in agreements
between universities/libraries and publishers. Some argue that the law rather than agreements
should provide for the possibility to, and the conditions for, granting online access to
collections.

32. (@) [In particular if you are an institutional user:] Have you experienced specific
problems when trying to negotiate agreements with rights holders that enable you to
provide remote access, including across borders, to your collections (or parts thereof) for
purposes of research and private study?

(b) [In particular if you are an end user/consumer:] Have you experienced specific problems
when trying to consult, including across borders, works and other subject-matter held in
the collections of institutions such as universities and national libraries when you are not
on the premises of the institutions in question?

(c) [In particular if you are a right holder:] Have you negotiated agreements with
institutional users that enable those institutions to provide remote access, including across
borders, to the works or other subject-matter in their collections, for purposes of research
and private study?

[Open question]

33. If there are problems, how would they best be solved?
[Open question]

34, If your view is that a legislative solution is needed, what would be its main
elements? Which activities of the beneficiary institutions should be covered and under
which conditions?

[Open question]
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35. If your view is that a different solution is needed, what would it be?
[Open question]

3. E - lending

Traditionally, public libraries have loaned physical copies of works (i.e. books, sometimes
also CDs and DVDs) to their users. Recent technological developments have made it
technically possible for libraries to provide users with temporary access to digital content,
such as e-books, music or films via networks. Under the current legal framework, libraries
need to obtain the authorisation of the rights holders to organise such e-lending activities. In
various Member States, publishers and libraries are currently experimenting with different
business models for the making available of works online, including direct supply of e-books
to libraries by publishers or bundling by aggregators.

36. (@) [In particular if you are a library:] Have you experienced specific problems
when trying to negotiate agreements to enable the electronic lending (e-lending), including
across borders, of books or other materials held in your collection?

Aus Verbrauchersicht ist es wichtig, im Rahmen der Benutzung von 6ffentlichen Bibliotheken
auch Zugriff auf elektronischen Medien zu haben. Die Lizenzierung von elektronischen
Medien fur Bibliotheken im Rahmen von Verhandlungen mit den jeweiligen Rechteinhabern
gestaltet sich zum Teil sehr schwer. Dies hat zur Folge, dass das Angebotsportfolio der
Bibliotheken im digitalen Bereich begrenzt ist. Der Zugang zu Informationen und kulturellen
Gutern auch fir wirtschaftlich schwache Verbraucher durch eine Benutzung von 6ffentlichen
Bibliotheken ist gesellschaftlich wichtig.

(b) [In particular if you are an end user/consumer:] Have you experienced specific problems
when trying to borrow books or other materials electronically (e-lending), including across
borders, from institutions such as public libraries?

Siehe (a)

(c) [In particular if you are a right holder:] Have you negotiated agreements with libraries
to enable them to lend books or other materials electronically, including across borders?

1 YES - Please explain with specific examples

1 NO
"1 NO OPINION
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37. If there are problems, how would they best be solved?
[Open question]

The following two questions are relevant both to this point (n° 3) and the previous one (n° 2).

38. [In particular if you are an institutional user:] What differences do you see in the
management of physical and online collections, including providing access to your
subscribers? What problems have you encountered?

[Open question]

39. [In particular if you are a right holder:] What difference do you see between
libraries’ traditional activities such as on-premises consultation or public lending and
activities such as off-premises (online, at a distance) consultation and e-lending? What
problems have you encountered?

[Open question]

4, Mass digitisation

The term “mass digitisation” is normally used to refer to efforts by institutions such as
libraries and archives to digitise (e.g. scan) the entire content or part of their collections with
an objective to preserve these collections and, normally, to make them available to the public.
Examples are efforts by libraries to digitise novels form the early part of the 20" century or
whole collections of pictures of historical value. This matter has been partly addressed at the
EU level by the 2011 Memorandum of Understanding (MoU) on key principles on the
digitisation and making available of out of commerce works (i.e. works which are no longer
found in the normal channels of commerce), which is aiming to facilitate mass digitisation
efforts (for books and learned journals) on the basis of licence agreements between libraries
and similar cultural institutions on the one hand and the collecting societies representing
authors and publishers on the other*:. Provided the required funding is ensured (digitisation
projects are extremely expensive), the result of this MoU should be that books that are
currently to be found only in the archives of, for instance, libraries will be digitised and made
available online to everyone. The MoU is based on voluntary licences (granted by Collective
Management Organisations on the basis of the mandates they receive from authors and
publishers). Some Member States may need to enact legislation to ensure the largest possible

43 You will find more information about his MoU on the following website:
http://ec.europa.eu/internal market/copyright/out-of-commerce/index_en.htm .
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effect of such licences (e.g. by establishing in legislation a presumption of representation of
a collecting society or the recognition of an “extended effect” to the licences granted)*.

40. [In particular if you are an institutional user, engaging or wanting to engage in mass
digitisation projects, a right holder, a collective management organisation:] Would it be
necessary in your country to enact legislation to ensure that the results of the 2011 MoU
(i.e. the agreements concluded between libraries and collecting societies) have a cross-
border effect so that out of commerce works can be accessed across the EU?

1 NO OPINION

41.  Would it be necessary to develop mechanisms, beyond those already agreed for
other types of content (e.g. for audio- or audio-visual collections, broadcasters’ archives)?

"1 NO OPINION

B.  Teaching

Directive 2001/29/EC* enables Member States to implement in their national legislation
limitations and exceptions for the purpose of illustration for non-commercial teaching. Such
exceptions would typically allow a teacher to use parts of or full works to illustrate his course,
e.g. by distributing copies of fragments of a book or of newspaper articles in the classroom or
by showing protected content on a smart board without having to obtain authorisation from
the right holders. The open formulation of this (optional) provision allows for rather different
implementation at Member States level. The implementation of the exception differs from
Member State to Member State, with several Member States providing instead a framework
for the licensing of content for certain educational uses. Some argue that the law should
provide for better possibilities for distance learning and study at home.

42. () [In particular if you are an end user/consumer or an institutional user:] Have you
experienced specific problems when trying to use works or other subject-matter for
illustration for teaching, including across borders?

(b) [In particular if you are a right holder:] Have you experienced specific problems
resulting from the way in which works or other subject-matter are used for illustration for
teaching, including across borders?

1 NO OPINION

43. If there are problems, how would they best be solved?
[Open question]

44 France and Germany have already adopted legislation to back the effects of the MoU. The French act (LOI n°
2012-287 du ler mars 2012 relative a I'exploitation numérique des livres indisponibles du xxe siécle) foresees
collective management, unless the author or publisher in question opposes such management. The German act
(Gesetz zur Nutzung verwaister und vergriffener Werke und einer weiteren Anderung des Urheberrechtsgesetzes
vom 1. Oktober 2013) contains a legal presumption of representation by a collecting society in relation to works
whose rightholders are not members of the collecting society.

45 Article 5(3)a of Directive 2001/29.
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44.  What mechanisms exist in the market place to facilitate the use of content for
illustration for teaching purposes? How successful are they?

[Open question]

45, If your view is that a legislative solution is needed, what would be its main
elements? Which activities of the beneficiary institutions should be covered and under what
conditions?

[Open question]

46. If your view is that a different solution is needed, what would it be?
[Open question]

C. Research

Directive 2001/29/EC*® enables Member States to choose whether to implement in their
national laws a limitation for the purpose of non-commercial scientific research. The open
formulation of this (optional) provision allows for rather different implementations at Member
States level.

47. () [In particular if you are an end user/consumer or an institutional user:] Have you
experienced specific problems when trying to use works or other subject matter in the
context of research projects/activities, including across borders?

(b) [In particular if you are a right holder:] Have you experienced specific problems
resulting from the way in which works or other subject-matter are used in the context of
research projects/activities, including across borders?

1 NO OPINION

48. If there are problems, how would they best be solved?
[Open question]

46 Article 5(3)a of Directive 2001/29.
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49, What mechanisms exist in the Member States to facilitate the use of content for
research purposes? How successful are they?

[Open question]

D. Disabilities

Directive 2001/29/EC*" provides for an exception/limitation for the benefit of people with
a disability. The open formulation of this (optional) provision allows for rather different
implementations at Member States level. At EU and international level projects have been
launched to increase the accessibility of works and other subject-matter for persons with
disabilities (notably by increasing the number of works published in special formats and
facilitating their distribution across the European Union) 8,

The Marrakesh Treaty*® has been adopted to facilitate access to published works for persons
who are blind, visually impaired, or otherwise print disabled. The Treaty creates a mandatory
exception to copyright that allows organisations for the blind to produce, distribute and make
available accessible format copies to visually impaired persons without the authorisation of
the rightholders. The EU and its Member States have started work to sign and ratify the
Treaty. This may require the adoption of certain provisions at EU level (e.g. to ensure the
possibility to exchange accessible format copies across borders).

50. () [In particular if you are a person with a disability or an organisation representing
persons with disabilities:] Have you experienced problems with accessibility to content,
including across borders, arising from Member States’ implementation of this exception?

(b) [In particular if you are an organisation providing services for persons with disabilities:]
Have you experienced problems when distributing/communicating works published in
special formats across the EU?

(c) [In particular if you are a right holder:] Have you experienced specific problems
resulting from the application of limitations or exceptions allowing for the
distribution/communication of works published in special formats, including across
borders?

"1 NO OPINION

51. If there are problems, what could be done to improve accessibility?
[Open question]

47 Article 5 (3)b of Directive 2001/29.

48 The European Trusted Intermediaries Network (ETIN) resulting from a Memorandum of Understanding
between representatives of the right-holder community (publishers, authors, collecting societies) and interested
parties such as associations for blind and dyslexic persons
(http://ec.europa.eu/internal_market/copyright/initiatives/access/index_en.htm) and the Trusted Intermediary
Global Accessible Resources (TIGAR) project in WIPO (http://www.visionip.org/portal/en/).

49 Marrakesh Treaty to Facilitate Access to Published Works by Visually Impaired Persons and Persons with
Print Disabilities, Marrakesh, June 17 to 28 2013.
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52.  What mechanisms exist in the market place to facilitate accessibility to content?
How successful are they?

[Open question]

E. Text and data mining

Text and data mining/content mining/data analytics® are different terms used to describe
increasingly important techniques used in particular by researchers for the exploration of vast
amounts of existing texts and data (e.g., journals, web sites, databases etc.). Through the use
of software or other automated processes, an analysis is made of relevant texts and data in
order to obtain new insights, patterns and trends.

The texts and data used for mining are either freely accessible on the internet or accessible
through subscriptions to e.g. journals and periodicals that give access to the databases of
publishers. A copy is made of the relevant texts and data (e.g. on browser cache memories or
in computers RAM memories or onto the hard disk of a computer), prior to the actual
analysis. Normally, it is considered that to mine protected works or other subject matter, it is
necessary to obtain authorisation from the right holders for the making of such copies unless
such authorisation can be implied (e.g. content accessible to general public without
restrictions on the internet, open access).

Some argue that the copies required for text and data mining are covered by the exception for
temporary copies in Article 5.1 of Directive 2001/29/EC. Others consider that text and data
mining activities should not even be seen as covered by copyright. None of this is clear, in
particular since text and data mining does not consist only of a single method, but can be
undertaken in several different ways. Important questions also remain as to whether the main
problems arising in relation to this issue go beyond copyright (i.e. beyond the necessity or not
to obtain the authorisation to use content) and relate rather to the need to obtain “access” to
content (i.e. being able to use e.g. commercial databases).

A specific Working Group was set up on this issue in the framework of the "Licences for
Europe" stakeholder dialogue. No consensus was reached among participating stakeholders
on either the problems to be addressed or the results. At the same time, practical solutions to
facilitate text and data mining of subscription-based scientific content were presented by
publishers as an outcome of “Licences for Europe™?. In the context of these discussions,
other stakeholders argued that no additional licences should be required to mine material to
which access has been provided through a subscription agreement and considered that
a specific exception for text and data mining should be introduced, possibly on the basis of
a distinction between commercial and non-commercial.

%0 For the purpose of the present document, the term “text and data mining” will be used.
51 See the document “Licences for Europe — ten pledges to bring more content online”:
http://ec.europa.eu/internal market/copyright/docs/licences-for-europe/131113 ten-pledges en.pdf .
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53. () [In particular if you are an end user/consumer or an institutional user:] Have you
experienced obstacles, linked to copyright, when trying to use text or data mining methods,
including across borders?

(b) [In particular if you are a service provider:] Have you experienced obstacles, linked to
copyright, when providing services based on text or data mining methods, including across
borders?

(c) [In particular if you are a right holder:] Have you experienced specific problems
resulting from the use of text and data mining in relation to copyright protected content,
including across borders?

1 NO OPINION

54, If there are problems, how would they best be solved?
[Open question]

55. If your view is that a legislative solution is needed, what would be its main
elements? Which activities should be covered and under what conditions?

[Open question]

56. If your view is that a different solution is needed, what would it be?
[Open question]

57.  Are there other issues, unrelated to copyright, that constitute barriers to the use of
text or data mining methods?

[Open question]

F. User-generated content

Technological and service developments mean that citizens can copy, use and distribute
content at little to no financial cost. As a consequence, new types of online activities are
developing rapidly, including the making of so-called “user-generated content”. While users
can create totally original content, they can also take one or several pre-existing works,
change something in the work(s), and upload the result on the Internet e.g. to platforms and
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blogs®2. User-generated content (UGC) can thus cover the modification of pre-existing works
even if the newly-generated/"uploaded” work does not necessarily require a creative effort
and results from merely adding, subtracting or associating some pre-existing content with
other pre-existing content. This kind of activity is not “new” as such. However, the
development of social networking and social media sites that enable users to share content
widely has vastly changed the scale of such activities and increased the potential economic
impact for those holding rights in the pre-existing works. Re-use is no longer the preserve of
atechnically and artistically adept elite. With the possibilities offered by the new
technologies, re-use is open to all, at no cost. This in turn raises questions with regard to
fundamental rights such the freedom of expression and the right to property.

A specific Working Group was set up on this issue in the framework of the "Licences for
Europe" stakeholder dialogue. No consensus was reached among participating stakeholders
on either the problems to be addressed or the results or even the definition of UGC.
Nevertheless, a wide range of views were presented as to the best way to respond to this
phenomenon. One view was to say that a new exception is needed to cover UGC, in particular
non-commercial activities by individuals such as combining existing musical works with
videos, sequences of photos, etc. Another view was that no legislative change is needed: UGC
is flourishing, and licensing schemes are increasingly available (licence schemes concluded
between rightholders and platforms as well as micro-licences concluded between rightholders
and the users generating the content. In any event, practical solutions to ease user-generated
content and facilitate micro-licensing for small users were pledged by rightholders across
different sectors as a result of the “Licences for Europe” discussions®®.

58. (@) [In particular if you are an end user/consumer:] Have you experienced problems
when trying to use pre-existing works or other subject matter to disseminate new content on
the Internet, including across borders?

Yes

Immer mehr Verbraucher werden selbst kreativ. Durch das Internet und die Digitaltechnik
sind Kulturtechniken wie remixen, mashing, sampling etc. flr jeden ganz einfach méglich und
mittlerweile unter den Nutzern sehr weit verbreitet. Es verschwimmen die Grenzen zwischen
Nutzern und Urheber — Nutzer kdnnen mit den neuen Maglichkeiten selbst auch zum Urheber
werden und sobald das Werk die erforderliche Schopfungshéhe erreicht, geniel3en sie auch
den Schutz des Urheberrechtsgesetzes. Gerade die jiingere Generation ist es auch gewohnt
Wissen und Kultur zu teilen.

Das deutsche Urheberrecht und die Richtlinie bieten derzeit keine rechtlichen
Anknipfungspunkte unter denen die oben beschriebenen Nutzungsformen rechtssicher
moglich sind. Das im Urheberrechtsgesetz verankerte Zitatrecht und die freie Benutzung
decken sie nicht ab, insbesondere weil die Regelungen voraussetzen, dass das urspriingliche
Werk nicht wiedererkennbar ist. Im Rahmen der kreativen Werknutzung ist jedoch oft die
Wiedererkennbarkeit des urspriinglichen Werkes ein entscheidender Aspekt und bewuft
gewollt.

52 A typical example could be the “kitchen” or “wedding” video (adding one's own video to a pre-existing sound
recording), or adding one's own text to a pre-existing photograph. Other examples are “mash-ups” (blending two
sound recordings), and reproducing parts of journalistic work (report, review etc.) in a blog.

53 See the document “Licences for Europe — ten pledges to bring more content online”:
http://ec.europa.eu/internal market/copyright/docs/licences-for-europe/131113 ten-pledges en.pdf .
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59. (@) [In particular if you are an end user/consumer or a right holder:] Have you
experienced problems when trying to ensure that the work you have created (on the basis of
pre-existing works) is properly identified for online use? Are proprietary systems sufficient
in this context?

(b) [In particular if you are a service provider:] Do you provide possibilities for users that
are publishing/disseminating the works they have created (on the basis of pre-existing
works) through your service to properly identify these works for online use?

"1 NO OPINION

60. (@) [In particular if you are an end user/consumer or a right holder):] Have you
experienced problems when trying to be remunerated for the use of the work you have
created (on the basis of pre-existing works)?

(b) [In particular if you are a service provider:] Do you provide remuneration schemes for
users publishing/disseminating the works they have created (on the basis of pre-existing
works) through your service?

"1 NO OPINION

61. If there are problems, how would they best be solved?

Es ist eine neue durchsetzbare Schrankenregelungen zur kreativen Werknutzung im Rahmen
von user generated content zu verankern. Nur so kann fiir alle Beteiligte eine rechtssichere
Losung gefunden werden.

62. If your view is that a legislative solution is needed, what would be its main
elements? Which activities should be covered and under what conditions?

Siehe hierzu Nummer Nr. 61

Es sollte zul&ssig sein, verdffentlichte Werke oder Werkteile zu vervielféltigen, zu verbreiten,
offentlich wiederzugeben, zu bearbeiten oder umzugestalten, wenn sie in eine selbsténdige
eigene geistige Schopfung aufgenommen werden, deren Sinngehalt sich von dem oder den
aufgenommenen Werken unterscheidet (transformative Werknutzung). Sie durfen die normale
Auswertung des oder der aufgenommenen Werke nicht beeintrachtigen und die berechtigten
Interessen des Urhebers oder Rechteinhabers unter Berlicksichtigung der Interessen Dritter
und der Allgemeinheit nicht ungebuhrlich verletzen.

63. If your view is that a different solution is needed, what would it be?
[Open question]
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I11. Private copying and reprography

Directive 2001/29/EC enables Member States to implement in their national legislation
exceptions or limitations to the reproduction right for copies made for private use and
photocopying®®. Levies are charges imposed at national level on goods typically used for such
purposes (blank media, recording equipment, photocopying machines, mobile listening
devices such as mp3/mp4 players, computers, etc.) with a view to compensating rightholders
for the harm they suffer when copies are made without their authorisation by certain
categories of persons (i.e. natural persons making copies for their private use) or through use
of certain technique (i.e. reprography). In that context, levies are important for rightholders.

With the constant developments in digital technology, the question arises as to whether the
copying of files by consumers/end-users who have purchased content online - e.g. when a
person has bought an MP3 file and goes on to store multiple copies of that file (in her
computer, her tablet and her mobile phone) - also triggers, or should trigger, the application of
private copying levies. It is argued that, in some cases, these levies may indeed be claimed by
rightholders whether or not the licence fee paid by the service provider already covers copies
made by the end user. This approach could potentially lead to instances of double payments
whereby levies could be claimed on top of service providers’ licence fees®*°°.

There is also an on-going discussion as to the application or not of levies to certain types of
cloud-based services such as personal lockers or personal video recorders.

64. In your view, is there a need to clarify at the EU level the scope and application of
the private copying and reprography exceptions®’ in the digital environment?

1 YES

Die Privatkopieschranke ist in den Mitgliedsstaaten sehr unterschiedlich ausgestaltet. Diese
unterschiedliche Ausgestaltung fuhrt zu Rechtsunsicherheit. Insofern setzt sich der vzbv fur
eine Neuordnung der Privatkopieschranke mit einem hohen Verbraucherschutzniveau ein.
Hierbei sind folgende Aspekte zu beriicksichtigen:

Die Privatkopieschranke ist als Teil des Nutzer- und Verbraucherschutzes und damit als
Regelung zum Schutz von Gemeinwohlinteressen zu betrachten, so dass eine Ausweitung der
durch die Privatkopieschranke erlaubten Nutzungshandlungen geboten ist. Dies gilt allem
voran im Hinblick auf den Schutz technischer MaRnahmen und die Ausgestaltung von
Vertragsbedingungen, durch die es praktisch in die Hande der Rechteinhaber gelegt wurde,
Vervielféaltigungen zu privaten Zwecken zu ermdglichen oder zu verhindern.

Des Weiteren ist die Privatkopieschranke fur private Verbraucher, deren Befugnisse sie doch
regeln soll, kaum noch verstandlich. Auch wenn im Rahmen der Formulierung von
Gesetzestexten ein gewisser Komplexitatsgrad und eine gewissen Offenheit bei abstrakt-
generellen Regelungen unvermeidbar ist, ist bei einer Uberarbeitung der Regelung von
entscheidender Bedeutung, dass der Regelungsinhalt selbst fir Verbraucher verstéandlich
ausgestaltet ist.

54 Article 5. 2)(a) and (b) of Directive 2001/29.

%5 Communication "Unleashing the Potential of Cloud Computing in Europe", COM(2012) 529 final.

% These issues were addressed in the recommendations of Mr Anténio Vitorino resulting from the mediation on
private copying and reprography levies. You can consult these recommendations on the following website:
http://ec.europa.eu/internal market/copyright/docs/levy reform/130131 levies-vitorino-
recommendations_en.pdf.

57 Art. 5.2(a) and 5.2(b) of Directive 2001/29/EC.
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Im Ergebnis muss die Mdglichkeit, eine Privatkopie zu erstellen, als unabdingbares,
vollwertiges Nutzerrecht gesetzlich verankert werden. Es sollte ein wesentlicher
Grundgedanke des Urheberrechts sein, dass Nutzer zu privaten Zwecken eine Kopie
anfertigen konnen. Dieses Recht soll kunftig nicht durch den Einsatz von technischen
Kopierschutzmalinahmen oder durch Vertragsbedingungen eingeschrénkt, umgangen oder
ausgeschlossen werden konnen.

65. Should digital copies made by end users for private purposes in the context of
a service that has been licensed by rightholders, and where the harm to the rightholder is
minimal, be subject to private copying levies?°®

1 NO

Die Pauschalabgabe soll den Urhebern einen Ausgleich flr Privatkopien, die im Rahmen der
Privatkopieschranke angefertigt werden, bieten.

Anders liegt der Fall, wenn Verbraucher aufgrund einer Lizenz und der entsprechenden
vertraglichen Bestimmungen, Kopien von Inhalten, die sie zum Beispiel im Rahmen eines
Downloadportals erworben haben, anfertigen. Hierbei handelt es sich nicht um Privatkopien
im Sinne der Privatkopieschranke. Eine erneute Vergitung dieser Kopien wirde zu einer
Doppelvergutung zu Lasten der Verbraucherinnen und Verbraucher fuhren. Insofern missen
bei der Berechnung der Hohe der Pauschalabgabe fur Kopien unter der Privatkopieschranke,
solche Kopien reduzierend berucksichtigt werden fur die bereits eine Lizenzgebihr bezahlt
wurde.

Aus Verbrauchersicht ist die Pauschalabgabe ambivalent zu beurteilen. Einerseits kdnnte es
zutreffen, dass sich Geréte und Speichermedien hierdurch verteuern, da die Pausschalabgaben
auf die Verkaufspreise aufgeschlagen werden. Andererseits aber ist die Pauschalabgabe die
rechtliche Voraussetzung fiir die Befugnis der Verbraucher, Privatkopien anfertigen zu
konnen. Diese urheberrechtlichen Schrankenbestimmungen sind fur die Verbraucher von
groRer Bedeutung, da sie den Verbrauchern die Freiheit eroffnen, urheberrechtlich geschitzte
Inhalte zu privaten Zwecken zu nutzen.

Daher unterstltzen wir grundsatzlich die Pauschalabgabe in der Form, dass die Urheber flr
tatsachliche Vervielfaltigungshandlungen zum privaten und sonstigen Gebrauch im Rahmen
der Schrankenregelung einen angemessenen Ausgleich erhalten sollen. Allerdings muss das
System der Pauschalabgaben reformiert werden in der Form, dass die jeweiligen
Vergutungstatbestdnde prazise bestimmt und die Hohe der Vergltung angemessen,
transparent und nachvollziehbar festzulegt werden muissen. Dies ist auch fur Akzeptanz der
Pauschalvergiitung von entscheidender Bedeutung.

66. How would changes in levies with respect to the application to online services (e.g.
services based on cloud computing allowing, for instance, users to have copies on different
devices) impact the development and functioning of new business models on the one hand
and rightholders’ revenue on the other?

Wie bereits unter Nummer 65 ausfiihrlich dargelegt diirfen Kopien im Rahmen von Lizenzen
nicht bei der Berechnung der HOhe der Pauschalabgabe berlcksichtigt warden (keine
Doppelvergutung.

%8 This issue was also addressed in the recommendations of Mr Antonio Vitorino resulting from the mediation on
private copying and reprography levies
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67. Would you see an added value in making levies visible on the invoices for products
subject to levies?>®

1 YES

Die Ausweisung der Hohe der Pauschalabgabe im Rahmen des Gerétepreises auf der
Rechnung erhoht die Transparenz flr die Verbraucherinnen und Verbraucher.

Diverging national systems levy different products and apply different tariffs. This results in
obstacles to the free circulation of goods and services in the Single Market. At the same time,
many Member States continue to allow the indiscriminate application of private copying
levies to all transactions irrespective of the person to whom the product subject to a levy is
sold (e.g. private person or business). In that context, not all Member States have ex ante
exemption and/or ex post reimbursement schemes which could remedy these situations and
reduce the number of undue payments®,

68. Have you experienced a situation where a cross-border transaction resulted in
undue levy payments, or duplicate payments of the same levy, or other obstacles to the free
movement of goods or services?

1 NO OPINION

69.  What percentage of products subject to a levy is sold to persons other than natural
persons for purposes clearly unrelated to private copying? Do any of those transactions
result in undue payments? Please explain in detail the example you provide (type of
products, type of transaction, stakeholders, etc.).

Im Rahmen der Berechnung der Hohe der Pauschalabgabe wird in Bezug auf die Nutzung der
Geréate nicht danach differenziert, ob sie gewerblich oder zu privaten Zwecken verwendet
warden. Die Hohe der Pauschalabgabe bei gewerblich genutzten Geraten misste geringer
ausfallen als eine rein private Nutzung. Dies wurde auch vom Européischen Gerichtshof in
der Padawan Entscheidung (C-467/08) hervorgehoben.

70.  Where such undue payments arise, what percentage of trade do they affect? To what
extent could a priori exemptions and/or ex post reimbursement schemes existing in some
Member States help to remedy the situation?

Keine Antwort

71. If you have identified specific problems with the current functioning of the levy
system, how would these problems best be solved?

%9 This issue was also addressed in the recommendations of Mr Antonio Vitorino resulting from the mediation on
private copying and reprography levies.
60 This issue was also addressed in the recommendations of Mr Antonio Vitorino resulting from the mediation on
private copying and reprography levies.
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Aus Verbrauchersicht ist eine eine Reform des Pauschalabgabesystems erforderlich und sollte
folgende Punkte berticksichtigen:

1. Die tatsachliche Nutzung flr Vervielfaltigungen zum privaten und sonstigen Gebrauch im
Rahmen der Privatkopieschranke und der tatsachlich hierdurch beim Urheber eingetretene
Schaden muss konkretisiert und die Grundlage fur die Bemessung der HOhe der
Pauschalabgaben sein. Geographisch und sachlich breit angelegte empirische Untersuchungen
konnen hier als Grundlage dienen.

2. Doppelvergltungen und andere unberechtigte Abgaben missen vermieden werden. D.h.
bereits durch eine Lizenz/Kauf vergltete Kopien dirfen nicht erneut vergitet werden. Der
Einsatz von DRM muss berlicksichtigt werden.

3. Die Pauschalvergutung darf sich nur auf Kopien im Rahmen der Schrankenregelungen
beziehen. Kopien fir illegale Nutzungshandlungen dirfen nicht vergitet werden.

4. Soweit Geréate nebeneinander abgabepflichtig sind, muss sich das in der Vergutungshéhe
niederschlagen. Abgaben fiir Sicherungskopien dirfen sich nicht niederschlagen. Gewerblich
genutzte Geréte dirfen nicht vergutungspflichtig sein.

5. Einflhrung einer entgeltfreien Bagatellgrenze fiir nicht nennenswerte Nutzungshandlungen.

6. Das Verfahren zur Bemessung der Abgabe muss transparent und nachvollziehbar gestaltet
werden, um u.a. nachvollziehen zu konnen, ob tatséchlich nur die im Rahmen der
Schrankenregelungen erfolgten Nutzungshandlungen Mal3gabe flr die Hohe der Abgabe sind.
Hier kdnnte auch eine starke o6ffentliche Beteiligung und Kontrolle sinnvoll sein. Die HOhe
der Pauschalabgabe ist transparent auf der Geraterechnung auszuweisen.

IVV. Fair remuneration of authors and performers

The EU copyright acquis recognises for authors and performers a number of exclusive rights
and, in the case of performers whose performances are fixed in phonograms, remuneration
rights. There are few provisions in the EU copyright law governing the transfer of rights from
authors or performers to producers®® or determining who the owner of the rights is when the
work or other subject matter is created in the context of an employment contract®2. This is an
area that has been traditionally left for Member States to regulate and there are significant
differences in regulatory approaches. Substantial differences also exist between different
sectors of the creative industries.

Concerns continue to be raised that authors and performers are not adequately remunerated, in
particular but not solely, as regards online exploitation. Many consider that the economic
benefit of new forms of exploitation is not being fairly shared along the whole value chain.
Another commonly raised issue concerns contractual practices, negotiation mechanisms,

b1 See e.g. Directive 92/100/EEC, Art.2(4)-(7).
62 See e.g. Art. 2.3. of Directive 2009/24/EC, Art. 4 of Directive 96/9/EC.
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presumptions of transfer of rights, buy-out clauses and the lack of possibility to terminate
contracts. Some stakeholders are of the opinion that rules at national level do not suffice to
improve their situation and that action at EU level is necessary.

72. [In particular if you are an author/performer:] What is the best mechanism (or
combination of mechanisms) to ensure that you receive an adequate remuneration for the
exploitation of your works and performances?

Der Urheber soll in den Genuss der wirtschaftlichen Fruchte seines Werkes kommen. Dies
gilt insbesondere auch mit Blick auf zukiinftige/noch unbekannte Nutzungsarten und muss
auch bei der digitalen Verwertung Bericksichtigung finden. Eine Starkung des
Urhebervertragsrechts mit dem Ziel das Krafteverhaltnis zwischen Urhebern und Verwerten
in Balance zu bringen, beflirworten wir mit Blick auf die Wahrung der kulturellen und
kinstlerischen Vielfalt. Insbesondere miissen Urheber vor unfairen Vertragsbedingungen und
Buy-out Klauseln in Vertrdgen geschutzt werden.

73. Is there a need to act at the EU level (for instance to prohibit certain clauses in
contracts)?

"1 NO OPINION

74, If you consider that the current rules are not effective, what would you suggest to

address the shortcomings you identify?
Siehe Antwort auf Frage 72

V. Respect for rights

Directive 2004/48/EE®® provides for a harmonised framework for the civil enforcement of
intellectual property rights, including copyright and related rights. The Commission has
consulted broadly on this text®. Concerns have been raised as to whether some of its
provisions are still fit to ensure a proper respect for copyright in the digital age. On the one
hand, the current measures seem to be insufficient to deal with the new challenges brought by
the dissemination of digital content on the internet; on the other hand, there are concerns
about the current balance between enforcement of copyright and the protection of
fundamental rights, in particular the right for a private life and data protection. While it cannot
be contested that enforcement measures should always be available in case of infringement of
copyright, measures could be proposed to strengthen respect for copyright when the infringed
content is used for a commercial purpose®®. One means to do this could be to clarify the role
of intermediaries in the IP infrastructure®. At the same time, there could be clarification of
the safeguards for respect of private life and data protection for private users.

75. Should the civil enforcement system in the EU be rendered more efficient for
infringements of copyright committed with a commercial purpose?

83 Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 on the enforcement
of intellectual property rights.

8 You will find more information on the following website:

http://ec.europa.eu/internal market/iprenforcement/directive/index_en.htm

% For example when the infringing content is offered on a website which gets advertising revenues that depend
on the volume of traffic.

% This clarification should not affect the liability regime of intermediary service providers established by
Directive 2000/31/EC on electronic commerce, which will remain unchanged.
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1 NO

Der vzbv hilt jegliche Diskussion (iber eine Uberarbeitung der Durchsetzungsrichtlinie fiir
verfriiht, da es zum einen die Umsetzung in einigen Mitgliedsstaaten erst kurzlich erfolgt ist
und es zum anderen keine eindeutigen Erkenntnisse Uber die Auswirkungen der
Durchsetzungsrichtlinie auf Innovation und die Entwicklung der Informationsgesellschaft
gibt.

Die Anforderungen, die durch die digitale Welt an das Urheberrecht gestellt werden, kbnnen
durch den reinen Fokus auf die Rechtsverfolgung von Urheberrechtsverletzungen und eine
Verscharfung der Durchsetzungsrichtlinie nicht bewaltigt werden. Vielmehr ist es
erforderlich, die Richtlinie zur Harmonisierung bestimmter Aspekte des Urheberrechts und
der verwandten Schutzrechte an die digitale Welt anzupassen. Insofern ist seitens der
Kommission dringend Handlungsbedarf erforderlich und die seit Jahren angekindigte
Uberarbeitung der Richtlinie und damit Anpassung des Urheberrechts an die digitale Welt ist
mehr als Uberfallig.

Der vzbv ist Gberrascht, dass die Kommission im Rahmen einer Konsultation zur
Weiterentwicklung des Urheberrechts erneut Durchsetzungsfragen thematisiert. Erstaunlich
ist auch, dass die Kommission hierbei einen neuen Begriff ,,copyright infrigement with a
commercial purpose” einfiihrt, der in der Durchsetzungsrichtlinie nicht verwendet wird.
Vielmehr ist hier von einer Urheberrechtsverletzung im gewerblichen Ausmal? (commercial
scale) die Rede. Die Kommission hat trotz der wiederholten Hinweise seitens
Verbraucherorganisation und Nutzern bislang es nicht fur erforderlich erachtet, den Begriff
des gewerblichen Ausmalles zu konkretisieren, um so eine Verfolgung von privaten
Verbrauchern zu unterbinden.

76. In particular, is the current legal framework clear enough to allow for sufficient
involvement of intermediaries (such as Internet service providers, advertising brokers,
payment service providers, domain name registrars, etc.) in inhibiting online copyright
infringements with a commercial purpose? If not, what measures would be useful to foster
the cooperation of intermediaries?

Wir sprechen uns gegen eine Verlagerung der Verantwortlichkeiten auf die
Internetzugangsprovider in der Form ab, dass sie elektronische Warnhinweise an
Verbraucherinnen und Verbraucher senden sollen. Es sprechen zahlreiche Griinde gegen ein
entsprechendes Modell. Die Rechtsdurchsetzung wirde privatisiert, indem Private als
Hilfssheriffs Befugnisse erhalten, die bislang den Strafverfolgungsbehdrden und
Zivilgerichten vorbehalten sind. Das Modell ist in datenschutz- und verfassungsrechtlicher
Hinsicht hochst bedenklich. Aus unserer Sicht mussen die in der E-Commerce Richtlinie
niedergelegten Haftungsprinzipien weiterhin Bestand haben.

77. Does the current civil enforcement framework ensure that the right balance is
achieved between the right to have one’s copyright respected and other rights such as the
protection of private life and protection of personal data?

1 NO
In Fallen von Urheberrechtsverletzungen im Internet ist in Deutschland eine Ermittlung des
Anschlussinhabers Uber den Internetzugangsprovider des (vermeintlichen) Rechtsverletzer
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moglich. Der Bundesgerichtshof (BGH) hat am 19. April 2012 entschieden, dass Inhaber von
Urheberrechten Auskunft ber Anschlussinhaber verlangen konnen, die urheberrechtlich
geschitzte Werke in eine Online-Tauschborse eingestellt haben. Voraussetzung dafir sei
nicht, wie bisher von der Rechtsprechung angenommen, dass ein ,,gewerbliches Ausmal3* der
Rechtsverletzung vorliegt.

In Anbetracht der kollidierenden Interessen und Rechte (Urheberrechte und das Recht auf
Privatsphare und den Schutz personlicher Daten) ist es erforderlich, dass eine
Auskunftserteilung nur per Gerichtsbeschluss und im Falle einer Urheberrechtsverletzung im
gewerblichen AusmaR erfolgt. Schon vor dem Beschluss des BGH haben Gerichte den Begriff
des gewerblichen Ausmalies &uRerst weit ausgelegt, so dass es zu massenhaften Auskiinften
auf der Basis richterlicher Beschlisse kommt (bei deutschen Internetzugangsprovidern
werden monatlich ca. 300.000 IP-Adressauskiinfte von Anschlussinhabern erfragt). Insofern
ist auch eine Konkretisierung des Begriffs des ,,gewerblichen Ausmales* erforderlich.

V1. Asingle EU Copyright Title

The idea of establishing a unified EU Copyright Title has been present in the copyright debate
for quite some time now, although views as to the merits and the feasibility of such an
objective are divided. A unified EU Copyright Title would totally harmonise the area of
copyright law in the EU and replace national laws. There would then be a single EU title
instead of a bundle of national rights. Some see this as the only manner in which a truly
Single Market for content protected by copyright can be ensured, while others believe that the
same objective can better be achieved by establishing a higher level of harmonisation while
allowing for a certain degree of flexibility and specificity in Member States’ legal systems.

78. Should the EU pursue the establishment of a single EU Copyright Title, as a means
of establishing a consistent framework for rights and exceptions to copyright across the
EU, as well as a single framework for enforcement?

1 NO

Wir begriilen, dass die Kommission einen Diskussionsprozess tber die Schaffung eines
europaischen Urheberrechtskodex anst6f3t und die Diskussion sollte in jedem Fall griindlich
und mit der ausreichenden Zeit gefuhrt werden. Unabh&ngig davon stehen wir der
Vollharmonisierung der urheberrechtlichen Regelungen und folglich der Abschaffung der
nationalen Urheberrechtsordnungen skeptisch gegentiber. Wir sind der Auffassung, dass im
Rahmen einer Uberarbeitung der Richtlinie ein hoherer Grad an Harmonisierung erzielt
werden sollte, der es aber den nationalen Mitgliedsstaaten erlaubt, flexibel auf nationale
Gegebenheiten zu reagieren und die europdischen Vorgaben in die eigene
Urheberrechtsordnung zu integrieren.

Bislang hat die Richtlinie zur Harmonisierung bestimmter Aspekte des Urheberrechts und der
verwandten Schutzrechte in der Informationsgesellschaft den Mitgliedstaaten zum Beispiel
bei der Regelung der Schrankenbestimmungen eine so grof3e Entscheidungsfreiheit gelassen,
dass nur ein geringer Harmonisierungsgrad erzielt werden konnte. Zwar enthélt die Richtlinie
die Vorgabe, keine Schranken vorzusehen, die in ihrem — abschlieBenden — Katalog von
Bestimmungen nicht enthalten sind. Abgesehen von einer einzigen Ausnahme war die
Umsetzung der Schrankenbestimmungen aus der Richtlinie jedoch freiwillig. Dies hat dazu
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geflihrt, dass die Schrankenkataloge der einzelnen Mitgliedsstaaten nach wie vor erheblich
voneinander abweichen. Hier kdnnte ein hoherer Grad an Harmonisierung im Rahmen der
Richtlinie zu einer Angleichung innerhalb der Mitgliedsstaaten fiihren und so zu mehr
Rechtssicherheit. Aus Verbrauchersicht ist entscheidend, dass die Angleichung nicht zu
Lasten der Nutzungsmoglichkeiten fur Verbraucher fihrt.

Des Weiteren ist es fur die Forderung der Vielfalt von Online Angeboten wichtig, die
Lizenzierung von europdischen und folglich grenziiberschreitenden Lizenzen durch eine
Anpassung der unterschiedlichen Regelungen zu erleichtern.

79. Should this be the next step in the development of copyright in the EU? Does the
current level of difference among the Member State legislation mean that this is a longer
term project?

Siehe oben

VII. Other issues

The above questionnaire aims to provide a comprehensive consultation on the most important
matters relating to the current EU legal framework for copyright. Should any important
matters have been omitted, we would appreciate if you could bring them to our attention, so
they can be properly addressed in the future.

80.  Are there any other important matters related to the EU legal framework for
copyright? Please explain and indicate how such matters should be addressed.

[Open question]
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